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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SHAUN P. KELLY,
)
)
Defendant-Appellant.
)
______________________________)

NOS. 45563 & 45564
KOOTENAI COUNTY NOS. CR 2016-12518
& CR 2017-7644
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Under a global plea agreement covering multiple cases, Shaun P. Kelly agreed to plead
guilty to delivery of a controlled substance with an infliction of great bodily injury sentencing
enhancement, unlawful possession of a firearm, and eluding a peace officer. The district court
imposed an aggregate unified sentence of life imprisonment, with thirty-five years fixed. In this
consolidated appeal, Mr. Kelly asserts the district court abused its discretion when it imposed
his sentence.
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Statement of the Facts & Course of Proceedings
Mr. Kelly admits that when his friend, Evan Larkin, asked him if he had any
methamphetamine he could use to get high, Mr. Kelly said yes.

(See Presentence Report

(hereinafter, PSI), p.5.)1 Mr. Larkin came over to Mr. Kelly’s house with Josh Brown, whom
Mr. Kelly did not know. (See PSI, p.5.) Mr. Kelly stated that he showed Mr. Larkin a handgun,
and then gave Mr. Larkin and Mr. Brown about three grams of methamphetamine. (See PSI,
p.5.) Mr. Kelly smoked a little of the methamphetamine, and Mr. Brown used a needle to inject
some. (See PSI, p.5.) Mr. Kelly then told Mr. Larkin he had to get going, and Mr. Larkin and
Mr. Brown left. (See PSI, p.5.)
However, Mr. Brown told a different story. He claimed that after he and Mr. Larkin
arrived at Mr. Kelly’s house, Mr. Kelly had them strip naked and took their keys and phones.
(See PSI, p.3.) According to Mr. Brown, Mr. Kelly was trying to make sure they were not
working with law enforcement. (See PSI, p.167.) Mr. Brown stated Mr. Kelly then forced
Mr. Larkin at gunpoint to ingest 1.8 grams of methamphetamine. (See PSI, p.3.) Mr. Kelly
ordered Mr. Brown to do the same, but Mr. Brown refused and injected a portion of the
methamphetamine. (See PSI, p.3.) Mr. Brown stated that Mr. Larkin soon after began acting
strange, had saliva and foam coming from his mouth, and appeared to be seizing. (See PSI, p.3.)
Mr. Brown reported that Mr. Kelly told him to drop off Mr. Larkin at a random location, and he
tried in vain to get Mr. Kelly to call an ambulance. (See PSI, p.3.) When moving Mr. Larkin
into the shower to cool him off did not work. Mr. Brown drove him to Kootenai Health and left
him at the entrance to the ER. (See PSI, p.3.)
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All citations to the PSI refer to the 275-page PDF version of the Presentence Report and
its attachments.
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Coeur d’Alene Police Department officers responded to Kootenai Health to a report of an
unconscious male left at the ER.

(See PSI, p.3.)

Mr. Larkin, the male, never regained

consciousness, and was kept on life support until he died a few days later. (See PSI, pp.3-4.)
After determining Mr. Brown drove Mr. Larkin to the hospital, the police interviewed him about
the incident.

(See PSI, p.3.)

Mr. Kelly was arrested about ten months later in Spokane,

Washington. (See PSI, p.174.)
In Kootenai County No. CR 2016-12518 (hereinafter, the 2016 case), the State charged
Mr. Kelly by Information with one count of murder, second degree, I.C. §§ 18-4001, 18-4003
and 18-4004, one count of unlawful possession of a firearm, I.C. § 18-3316, one count of
aggravated assault, I.C. §§ 18-901 and 18-905, as well as a use of a firearm in the commission of
a crime sentencing enhancement under I.C. § 19-2520, and a persistent violator sentencing
enhancement under I.C. § 19-2514. (R. Vol. I, pp.120-22.)2 Mr. Kelly entered a not guilty plea.
(R. Vol. I, p.139.) Mr. Kelly later posted bond and was released from custody. (See R. Vol. I,
p.180; R. Vol. II, p.1.)
About seven months later, Coeur d’Alene Police Department officers attempted to stop a
stolen U-Haul truck. (See PSI, p.4.) The Spokane Police Department advised Mr. Kelly was a
suspect in the vehicle theft, and Mr. Kelly was positively identified as the driver. (See PSI, p.4.)
Officers lost sight of the truck after it drove at a high speed, weaved through traffic, and ran a red
light. (See R., p.267.) The police subsequently found the truck abandoned behind a school. (See
PSI, p.4.) A short time later, officers spotted Mr. Kelly, pursued him on foot, and found him
hiding inside a camper trailer. (See PSI, p.4.) Officers used a K9 to apprehend Mr. Kelly after
he refused to leave the camper. (See PSI, p.4.)

3

In Kootenai County No. CR 2017-7644 (hereinafter, the 2017 case), the State charged
Mr. Kelly by Information with one count of grand theft by possession of stolen property, felony,
I.C. §§ 18-2403(4) and 18-2407(1)(b), and one count of eluding a peace officer, felony,
I.C. § 49-1401(2), with persistent violator sentencing enhancements. (R. Vol. III, pp.101-03.)
Pursuant to a global plea agreement, Mr. Kelly agreed to plead guilty to amended charges
of delivery of a controlled substance, felony, I.C. § 37-2732(a)(1)(A), with an infliction of great
bodily injury sentencing enhancement under I.C. § 19-2520B, as well as felony unlawful
possession of a firearm, in the 2016 case. (See R. Vol. II, pp.35-37, 40-42.) Mr. Kelly agreed to
plead guilty to an amended charge of felony eluding a peace officer in the 2017 case. (See
R. Vol. III, pp.104-06, 109-10.) Sentencing recommendations would be open, with any sentence
in the 2017 case to be served concurrently with the sentence in the 2016 case. (See Tr. 06/21/17,
p.11, L.23 – p.12, L.1.)

The State would dismiss any persistent violator sentencing

enhancements.3 (See Tr. 06/21/17, p.12, Ls.1-2.) The district court accepted Mr. Kelly’s guilty
pleas. (See Tr. 06/21/17, p.22, L.24 – p.23, L.5, p.24, Ls.11-15.)
In a sentencing memorandum, the State recommended the district court impose a unified
sentence of life imprisonment with twenty-five years fixed for delivery of methamphetamine
with great bodily injury, and a concurrent unified sentence of five years fixed for unlawful
possession of a firearm, in the 2016 case. (R. Vol. II, pp.53-63.) The State also recommended
the district court impose a unified sentence of five years fixed in the 2017 case, to be served
concurrently with the sentence in the 2016 case. (See R. Vol. II, p.53.)
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The Clerk’s Record in this consolidated appeal is divided into three parts in PDF format. The
part designated as Volume I is 250 pages, Volume II is 318 pages, and Volume III is 163 pages.
3
The State also filed a motion to dismiss three other cases against Mr. Kelly, Kootenai County
Nos. CR 2017-8266, CR 2017-7905 and CR 2017-7906. (See R. Vol. II, p.35; R. Vol. III, p.104;
Tr. 06/21/17, p.12, Ls.2-9.)
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At the sentencing hearing, Mr. Kelly recommended the district court impose a unified
sentence of fifteen years, with five years fixed, and with the district court retaining jurisdiction.
(See Tr. 10/12/17, p.23, Ls.17-19.)
The district court, in the 2016 case, imposed a unified sentence of life imprisonment, with
twenty-five years fixed, for delivery of a controlled substance with the infliction of great bodily
injury sentencing enhancement, and a consecutive unified sentence of five years fixed for
unlawful possession of a firearm. (R. Vol. III, pp.9-11.) In the 2017 case, the district court
imposed a unified sentence of five years fixed, to be served concurrently with the sentence
imposed in the 2016 case. (R. Vol. III, pp.136-38.) Thus, in the aggregate, the district court
sentenced Mr. Kelly “to a total of 35 years fixed with life indeterminate.” (Tr. 10/12/17, p.44,
Ls.18-20.)
In both cases, Mr. Kelly filed a Notice of Appeal timely from the district court’s
Judgment. (R. Vol. III, pp.12-15, 141-44.) The Idaho Supreme Court ordered the appeals be
consolidated. (See R. Vol. III, pp.23-24, 150.)

ISSUE
Did the district court abuse its discretion when it imposed an aggregate unified sentence of life
imprisonment, with thirty-five years fixed, upon Mr. Kelly following his pleas of guilty to
delivery of a controlled substance with an infliction of great bodily injury sentencing
enhancement, unlawful possession of a firearm, and eluding a peace officer?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Unified Sentence Of
Life Imprisonment, With Thirty-Five Years Fixed, Upon Mr. Kelly Following His Pleas Of
Guilty To Delivery Of A Controlled Substance With An Infliction Of Great Bodily Injury
Sentencing Enhancement, Unlawful Possession Of A Firearm, And Eluding A Peace Officer
Mr. Kelly asserts the district court abused its discretion when it imposed his unified
aggregate sentence of life imprisonment, with thirty-five years fixed, because his sentence is
excessive considering any view of the facts. The district court should have instead followed
Mr. Kelly’s recommendation by imposing a unified sentence of fifteen years, with five years
fixed, and retaining jurisdiction.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Kelly does not assert that his aggregate unified sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Kelly must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. The
governing criteria or objectives of criminal punishment are:

(1) protection of society;

(2) deterrence of the individual and the public generally; (3) the possibility of rehabilitation; and
(4) punishment or retribution for wrongdoing. Id. An appellate court, “[w]hen reviewing the
length of a sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho
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722, 726 (2007). The reviewing court will “presume that the fixed portion of the sentence will
be the defendant’s probable term of confinement.” Id.
Mr. Kelly asserts his aggregate unified sentence is excessive considering any view of the
facts, because the district court did not adequately consider mitigating factors. Specifically, the
district court did not adequately consider Mr. Kelly’s difficult childhood. Mr. Kelly reported
having a non-existent relationship with his biological father. (PSI, p.12.) He also reported that
his older brother sexually molested him when he was a young child. (PSI, p.12.) In a letter to
the district court, Mr. Kelly’s mother and stepfather wrote that Mr. Kelly was sexually abused as
a six-year-old boy, but they were unaware of the abuse until Mr. Kelly’s stepsister told them
seven years later. (R. Vol. II, p.305.) They did not believe Mr. Kelly “has ever dealt with or
came to terms with the abuse and all that entailed . . . .” (R. Vol. II, p.305.) Mr. Kelly “started
using drugs, drinking, cutting himself in his late teens to numb himself.” (R. Vol. II, p.305.)
The district court also did not adequately consider Mr. Kelly’s remorse and acceptance of
responsibility. In a written comment to the district court, Mr. Kelly stated he was extremely
sorry for what happened because he gave methamphetamine to his friend, Mr. Larkin, and deeply
regretted giving it to him. (See PSI, p.19.) He stated he would do anything to get Mr. Larkin
back, but that was not possible. (See PSI, p.19.)
At the sentencing hearing, Mr. Kelly’s counsel told the district court, “Mr. Kelly has
accepted responsibility for providing those drugs to Evan.” (Tr. 10/12/17, p.23, Ls.11-12.)
Mr. Kelly stated, “[t]here are no words to describe how sorry I am for the loss.” (Tr. 10/12/17,
p.34, Ls.23-24.) He continued: “Evan Larkin was a dear friend of mine. I never pointed a gun
at him, but I did supply him with the drugs he requested, which ultimately became the cause of
his death.” (Tr. 10/12/17, p.35, Ls.1-4.) Mr. Kelly wished “that I could take away the pain and
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sorrow felt by his family and friends and loved ones. My sincere apology is hardly enough.
However, it is all that I can offer. I am extremely sorry.” (Tr. 10/12/17, p.35, Ls.5-9.)
Additionally, the district court did not adequately consider Mr. Kelly’s desire to
rehabilitate. In his written comment to the district court, Mr. Kelly asked the district court for a
chance to do a “rider” program while on a period of retained jurisdiction, to give him one last
chance to prove to the court and himself that he could be a good productive person in society.
(See PSI, p.19.) He also wanted to teach others about how methamphetamine destroyed lives,
and how not to get in his place. (See PSI, p.19.)
During the sentencing hearing, Mr. Kelly’s counsel informed the district court, “[i]t’s
Mr. Kelly’s desire to participate in a rider program, get treatment that he knows that he needs,
and then after he completes that program, he wants to go back to the [Adult &] Teen Challenge
Program.” (Tr. 10/12/17, p.23, Ls.10-23.) Mr. Kelly had submitted a letter showing he had been
“accepted into the Pacific Northwest Adult & Teen Challenge Spokane Men’s Center program
and has a bed available upon his release.” (R. Vol. II, p.309.) The letter explained, “[t]he Adult
& Teen Challenge program is a structured, twelve month residential recovery program.”
(R. Vol. II, p.309.) “Students enrolled in the program work through a comprehensive curriculum
designed to help them overcome the power of addiction in their lives.” (R. Vol. II, p.309.) They
would also receive personal counseling and vocational training. (R. Vol. II, p.309.) Mr. Kelly’s
counsel told the district court Mr. Kelly “had participated in programs like that in the past, and
it’s the only time he can remember being free from methamphetamine, and so he wants to do
that, and I think that that would be appropriate.” (Tr. 10/12/17, p.23, L.23 – p.24, L.2.)
Mr. Kelly submits the district court did not adequately consider the above mitigating
factors. Thus, the district court abused its discretion when it imposed Mr. Kelly’s aggregate
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unified sentence, because his sentence is excessive considering any view of the facts. The
district court should have instead followed Mr. Kelly’s recommendation by imposing a unified
sentence of fifteen years, with five years fixed, and retaining jurisdiction.

CONCLUSION
For the above reasons, Mr. Kelly respectfully requests that this Court reduce his
aggregate unified sentence as it deems appropriate.
DATED this 10th day of April, 2018.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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